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Point I. The Company’s conduct in connection with (a) the 
interim individual wage increases; (b) the petitions and no- 
tice of December 13, 1941; (c) crane operators; (d) em- 
ployees hired outside California; (e) third shift; and (f) 
adoption of the schedule of job classifications did not con- 
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Oigtsecmiplovyecsmunden section 7 of the Act... 14 
faye interim: trdiwiatal wage increases..............2...-eeeee 16 
(5) he petitonseand notice of December 13,194) = = 19 
(Gm CramenoperatOns 0.3.2... wil 
(d) Employees hired outside of Califorma.___......... 22 
Meh) eA CLS ENING oa. 23. ccee duo o<0<cse-gsosccsteiaytes eee 22 


({) Job classifications 


il. 
PAGE 


Point II. The Company by the statements of Superintendent 
Liegal to Williamson and Fisher, its employees, did not in- 
terfere with, restrain or coerce its employees in the rights 
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Point III. The Company by the statements of Treasurer 
Shanahan to Shannon did not interfere with, restrain or 
coerce its employees, as the circumstances show that such 
statements were fully justified in criticism of the attempt 
of the Union in the wage review board to coerce non-union 
men into joining the Union in violation of the contract pro- 
viding that it would not discriminate against non-union 
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men. The remarks to Condon were isolated and trivial 
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Point V. In order to justify the present entry of an order 
directing the Company to cease and desist from unfair labor 
practices there must be substantial evidence as to a course of 
conduct and pattern of unfair labor practices in the past 
from which reasonable inferences can be drawn that such 
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No. 10389 
IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


CONSOLIDATED AIRCRAFT CORPORATION, 
Petitioner, 


US. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


BRIEF FOR PETITIONER. 


Jurisdiction. 

This case is before the Court upon petition of Con- 
solidated Aircraft Corporation for review of and to 
modify or set aside an order of the National Labor 
Relations Board issued against the petitioner (hereinafter 
sometimes called the “Company’) requiring it to cease 
and desist from in any manner interfering with, restrain- 
ing or coercing its employees in the exercise of the right 
of self-organization, to form, join or assist labor organiza- 
tions, to bargain collectively through representatives of 
their own choosing, and to engage in concerted activities 
for the purposes of collective bargaining or other mutual 
aid or protection, as guaranteed in Section 7 of the 
National Labor Relations Act. 


The petition was filed pursuant to Section 10(f) of the 
National Labor Relations Act (49 Stat. 449, U. S. Code, 
Title 29, Sections 151-166). 
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The National Labor Relations Board, in its answer 


petitioned for the enforcement of its order pursuant to 
seetion 10(c) of the Act. 


The Company is a Delaware corporation having its 
principal place of business in San Diego, Calitormiar 
where the alleged unfair labor practices occurred. 


Order [Transcript of Record p. 89] ;* 
Petiiaom |Transcript of Reeord p. 122]; 
Answer [Transcript of Record p. 130]. 


Statement of the Case. 


The proceedings before the Board were instituted by a 
second amended charge filed on July 17, 1942 by National 
Association of Machinists, Aircraft Lodge No. 1125, 
A.F.L. (hereinafter called the “Union”’), whereupon 
the Regional Director for the 21st Region (Los Angeles) 
issued a complaint [Board’s Ex. 1-B, 4] dated July 
23, 1942, alleging that the Company had engaged in and 
was engaging in unfair labor practices within the meaning 
of Sections 8(1), (3), and (5) and Sections 2(6) and 
(7) of the National Labor Relations Act. The Company 
answered denying such charge [16]. 


The Company admits that it 1s engaged in com- 
inerce | Stipulation, 143]. 


The Company has its main office and plant at San 
Diego, California, and is engaged in the design, develop- 
ment, manufacture and sale of aircraft, aircraft parts 
and accessories. It is one of the largest manufacturers 


*All references hereafter are to numbered pages of the Transcript of 


Record. 
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of flying boats in the United States, one of the largest 
contractors with the United States Army and Navy for 
aircraft, and its San Diego plant is the second or third 
largest airplane manufacturing establishment in the United 
States [Stipulation, 143]. 


It has two plants at San Diego, one called Plant One, 
or the Home Plant, consisting of a number of buildings, 
in which it manufactures bombers for the United States 
Army and flying boats for the United States Navy, and 
Plant Two or the Parts Plant, separated at a distance of 
approximately one-half mile. The latter plant was erected 
by the Defense Plant Corporation for the Company at a 
cost of approximately $22,000,000. This latter plant is 
devoted entirely to the manufacture of parts for airplanes 
and airplane accessories and consists of four or five various 
buildings. 

Army and Navy regulations do not permit the Company 
to state the exact number of its employees. There are 
nearly one hundred different departments in the Com- 
pany’s operations. It employs 47 general foremen, 6 
assistant general foremen, 149 foremen and 247 assist- 
ant foremen [252]. According to the provisions of the 
contract with the Union, hereinafter referred to, the 
Union has in the Company’s plants 270 union shop com- 
mitteemen and 125 union stewards [ Phillips, 226]. From 
these figures the magnitude of the Company’s operations 
may be inferred. Its extremely rapid growth in the last 
two years was conceded [250]. 

Pursuant to various proceedings before the Board (2 
Ne LOReB. 772° 7 N: Bak. By OG SNe Eek BeeZua) 
the Company entered into an agreement in 1939 with 
Aircraft Lodge No. 1125 of the International Association 
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of Machinists, A. F. L., recognizing it as the collective 
bargaining representative for all hourly paid employees. 
The original agreement is not in the record and is not 
material. 


Upon its expiration, pursuant to negotiations which 
iasted a number of weeks, the Company and the Union 
entered into a successor agreement on June 12, 1941 
[Board’s Ex. 3, 146]. which is to endure for two years, 
or for the period of the unlimited National Emergency 
proclaimed by the President on May 27, 1941, whichever 
is the longer. 


Some of the most important provisions of the collective 
bargaining agreement are: 


1. The Union is recognized as the bargaining agency 
for all hourly paid employees and salaried inspectors [148]. 


2. The Company agrees to recommend to its employees 


that they join the Union, and to check-off dues of union 
members [148]. 


3. The Union agrees that there will be no solicitation 
of employees for union membership on Company time 
[148]. 

4. Rates of pay for beginners are fixed and wages of 
leadmen and supervisors are fixed in excess of ordinary 
employees [149]. 


5. <A joint committee shall review the wage rates of 
each individual upon completion of each individual’s six 
months period of continuous employment with the Com- 
pany, and appeal to a higher committee and arbitration 
are provided for in the event of disagreement. Interim 
merit increases may be granted provided the foreman and 
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the union committeemen are consulted prior to the grant- 
ing of such increases [149-150]. 


6. The work week is defined and provisions made for 
cvertime and double time as provided therein [151-152]. 


7. By amendment of March 5, 1942, an elaborate 
procedure with reference to complaints and grievances 
is provided for [152-154]. 


8. The Union recognizes that the regulations in the 
Company’s rule book are necessary for the efficient opera- 
tion of the plant and that infraction of rules will consti- 
tute cause of discharge or disciplinary action [154]. 


9. The Company agrees not to intimidate nor in any 
way discriminate against any employee because of union 
activities, and the Union agrees not to intimidate nor 
in any way discriminate against any employee not belong- 
ing to the Union [154]. 


10. Arbitration is provided for of all matters in dis- 
pute by appointment of two members each from the 
Company and the Union, and the selection of an ar- 
bitrator by the Defense Mediation Board [158]. 


11. The Union agrees that there will be no strike 
or slow down while matters are being considered in ar- 
bitration [158]. 


The Company’s laber relations in the past are wholly 
barren of any such unfair labor practices or disputes 
between it and its emplovees. as brought about the enact- 
ment of the National Labor Relations Act. It is well 
settled that the issues in this case should be considered 
and weighed in the light of the general background of 
such relations. This record does not show any past strikes, 
industrial strife, labor espionage, anti-union propaganda, 
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discrimination against union members, refusal to bargain 
collectively or other labor difficulties. 


The Union filed a charge that the Company had dis- 
charged two employees named Fisher and Williamson in 
January and April, 1942 because of union activity and 
had refused to re-employ them in violation of Section 


8(3) of the Act. 


It further charged that although the Union had been 
duly designated the bargaining agent of the Company, 
that the Company had (a) given raises to 286 employees 
without consultation with the Union; (b) given additional 
raises to other employees who have not made known in 
writing such increases to the Union; (c) that it proposed 
to discuss further wage increases for eligible employees, 
many of the employees being the same employees for 
whom the Union was preparing increased demands; (d) 
that in 22 specific instances the Company had made in- 
dividual wage agreements with employees, and that prior 
to February 15, 1942 the Company adopted a wage scale 
in cooperation with other manufacturers and refused to 
negotiate with reference thereto; (e) that it arbitrarily 
raised the minimum requirements of its nurses in its 
Medical Department,* and had not bargained in good 
faith in violation of Section 8(5) and 8(1) of the said 
Aet. It further charged in general and broad tefins im- 
terference with, restraint and coercion of its employees 
in the exercise of the rights guaranteed in Section 7 of 
the Act in violation of Section 8(1) of the Act. 


A complaint issued by the Regional Director charged 
Messrs. Vernon, Shanahan, Liegal, Powell and Stuart 


*This charge was dropped. 
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with interference with union employees; the discharge 
of Fisher for union activities; the discharge of William- 
son for union activities; refusal to bargain collectively 
with respect to rates of pav, wages, hours of employ- 
ment, and other conditions of employment, and in broad 
and general terms coercion of its employees in violation 
of the rights guaranteed in Section 7 of the Act [Com- 
plaint, 4]. It will be noted that some of the specific 
charges contained in the Union’s charge were not in- 
corporated in the complaint of the Regional Director. 


A bill of particulars was ordered by the Board, pur- 
suant to demand | Board’s Ex. 1-J, 26]. 


The Company’s answer | Board’s Ex. 1-G, 16] deny- 
ing the allegation of general unfair labor practices, denied 
that Fisher had been discharged for union activities and 
asserted that he had been discharged for violation of 
regulations set forth in the Company’s rule book; denied 
that the discharge of Williamson had been for union 
activities but stated that Williamson was justifiably dis- 
ciplined for making an unwarranted disturbance at his 
place of work and subsequently by an agreement with the 
Union he had been reinstated without loss of seniority 
or without loss of his status as a union committeeman 
and averred that the Union had sent a written notice to 
the Board withdrawing the charges filed by the Union 
in connection with Williamson. Further answering the 
Company set forth the provisions of the agreement as to 
grievances and arbitration which had not been resorted to. 


Pursuant to notice a hearing was held in San Diego in 
September, 1942, before a trial examiner, at which both 
the Board and the Company were represented by counsel. 
The Union was not represented by counsel. At the close 
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of the Board’s case counsel for the Company moved to 
dismiss the complaint and each of its allegations for 
failure of proof, which motions were renewed at the close 
of the hearing and denied by the examiner thereafter in 
his intermediate report. Oral argument was heard and 
briefs filed with the trial examiner. Thereafter the trial 
examiner filed his intermediate report dated October 16, 
1942 [32]. In the intermediate report the trial examiner 
found that the Company had violated the Act in that it 
failed to bargain collectively with reference to (1) interim 
individual wage increases; (2) the petitions and notice 
as to work on Sunday, December 13, 1941; (3) increase 
of wages of the crane operators; (4) fixing of wages of 
the third shift; (5) employees hired outside California; 
(6) adopting a schedule of job classifications; and had 
therefore refused to bargain collectively in violation of 


the rights guaranteed by Section 7 of the Act. 


A very large part of the record was taken up with the 
controversy as to whether Fisher, chairman of union 
shop committeemen, and Williamson, shop commnittee- 
men, had been discriminated against and discharged be- 
cause of union activities. The intermediate report found 
against the Company on those issues. It further found 
that there had been interference, restraint and coercion 
in the cases of several employees—Condon, Shannon, and 
employees referred to in a memorandum from C. W. 
Perelle, the Vice President; that the charges with refer- 
ence to coercion of Blake and Barnes had not been sus- 


tained. 
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The intermediate report recommended that Fisher be 
immediately reinstated but did not recommend reinstate- 
ment of Williamson because he had been previously re- 
instated by the Company to the satisfaction of the Union, 
and that the Company affirmatively agree to bargain col- 
lectively with the Union, and post a notice that it would 
not engage in the conduct from which it is recommended 
that it cease and desist, viz., refusal to bargain collec- 
tively, discrimination in regard to the hire and tenure of 
employment and in any other manner interfering with 
or restraining or coercing its employees in the exercise 
of the rights guaranteed under Section 7 of the Act. 


The case was argued orally before the Board in Wash- 
ington, where both the Union and the Company were 
represented by counsel. On February 18, 1943 the Board 
handed down its decision and order [90] in which the 
Board dismissed without prejudice charges that the Com- 
pany had refused to bargain collectively within the mean- 
ing of Section 8(5) of the Act; dismissed without prej- 
udice the charge that the Company had discriminated with 
regard to the discharge of Fisher and Williamson within 
the meaning of Section 8(3) of the Act and found af- 
firmatively that the Company had not engaged in unfair 
labor practices within the meaning of Sections 8(5) and 
8(3) of the Act [118], but found that the Company had 
interfered with, restrained and coerced its employees in 
the exercise of rights guaranteed in Section 7 of the Act, 
and issued an order that the Company cease and desist 
from such practices and post a notice with reference 
thereto in its San Diego piant. The evidence as to the 
acts of interference, restraint and coercion is discussed 
under the respective points. 


|) 
OUTLINE OF ARGUMENT. 


Point I. 


The Company’s conduct in connection with (a) the 
interim individual wage increases, (b) the petitions and 
notice of December 13, 1941, (c) the crane operators, 
(d) the employees hired outside California, (e) the third 
shift and (f) job classifications did not constitute inter- 
ference with, restraint or coercion of the rights of the 


Company's employees guaranteed in Section 17 of the 


Act. 


Dhe evidence as to the iatter reierred £0 1S women 
substantial dispute. In fact, it is uncontradicted. The 
Company contends that where a collective bargaining 
agreement has already been entered into, acts resulting 
from difference of interpretation of the agreement, which 
can be made the subject of grievances and which must by 
the terms of the agreement be submitted to arbitration in 
the event of dispute. are not a failure to bargain col- 
lectively, as found by the Board [Finding 5, 118], and 
are not in law acts of interference with, restraint or coer- 
cion of its employees affecting commerce; that under the 
circumstances of the case none of the unilateral acts found 
by the Board constitute acts of interference with, re- 
straint or coercion of its employees under Section 7 of the 
eet. 


Point II. 


The Company by the statements of its employees to 
Williamson and Fisher has not interfered with, restrained 
and coerced its employees in the exercise of the rights 
Siiaranteed in Section 7 of the Act 
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The statements referred to by the Company employees 
to Williamson and Fisher were conversations which pre- 
ceded the discharge of both Fisher and Williamson for 
alleged union activities. The circumstances surrounding 
Williamson’s discharge show that he was not discharged 
for union activities. Fisher was discharged for persistent 
violation of rules. The Board has dismissed the charges, 
founded upon such dismissals, that the Company engaged 


in unfair labor practices | Finding 4, 118]. 


Point ITI. 


The Company by the statements of Treasurer Shanahan 
to Shannon has not interfered with, restrained, and coerced 
its employees, as the circumstances show that such state- 
ments were fully justified in criticism of the attempt of 
the Union in the wage review board to coerce non-union 
men into joining the Union in violation of the contract 
providing that it would not discriminate against non- 
union men. The remarks to Condon were isolated and 


trivial. 


Point IV. 
The Company by the bulletin of Vice President Perelle 


requiring employees to give up their membership in the 
Union when they were promoted from hourly wage to sal- 
ary has not interfered with, restrained, or coerced its 


employees. 


The record does not show that anything resulted from 


the acts or statements of either Wiseman or Perelle. 


agg ie 
Point V. 


In order to justify the present entry of an order direct- 
ing the Company to cease and desist from unfair labor 
practices there must be substantial evidence as to a course 
of conduct of unfair labor practices in the past from 
which reasonable inference can be drawn that such prac- 
tices are likely to continue in the future. 


Point VI. 


A cease and desist order is unjustified upon the record. 


The Issue. 


The Board found that the Company had not engaged 
in unfair labor practices within the meaning of Section 
8(3) of the Act, as alleged in the complaint as to dis- 
crimination in the hire and tenure of employment of em- 
ployees, and that it had not engaged in unfair labor prac- 
tices within the meaning of Section 8(5) of the Act by 
refusing to bargain collectively with its employees, but 
that it had interfered with, restrained and coerced its 
employees in the exercise of rights guaranteed under 
Section 7, within the meaning of Section 8(1) of the Act. 
The Board held that all of the matters in which it was 
claimed that the Company had taken unilateral action, 
while not a failure to bargain collectively because they 
involved the interpretation of a collective bargaining 
agreement already in existence and were subject to man- 
datory arbitration, constituted interference with, restraint 
or coercion of the rights of the employees, and that various 
statements of supervisory personnel of the Company had 
been made which similarly interfered with, restrained or 
coerced its employees. 


Section 7 of the Act is as follows: 


“Rights of Employees:—Section 7—Employees 
shall have the right to self-organization, to form, 
join, or assist labor organizations to bargain col- 
lectively through representatives of their own choos- 
ing, and to engage in concerted activities for the pur- 
pose of collective bargaining or other mutual aid 
or protection.” 


Section 8(1) of the Act provides that interference with, 
restraint or coercion of its employees in the exercise of 
the rights guaranteed by Section 7 constitutes an unfair 


labor practice. 


The case presents for determination the question 
whether the acts and statements of the Company made 
subsequent to an agreement of collective bargaining al- 
ready entered into with representatives of its employees, 
did, in fact or in law, amount to an interference with, 
restraint of, or coercion of the Company’s employees in 


the exercise of the rights guaranteed under Section 7. 


iy Ae 
ARGUMENT. 


POINT I. 

The Company’s Conduct in Connection With (a) the 
Interim Individual Wage Increases; (b) the peti- 
tions and Notice of December 13, 1941; (c) Crane 
Operators; (d) Employees Hired Outside Cali- 
fornia; (e) Third Shift; and (£) Adoption of the 
Schedule of Job Classifications Did Not Constitute 
Interference With, Restraint or Coercion With 
the Rights of Its Employees Under Section 7 of 
the Act. 


The decision and order of the Board dismisses the 
charge that the Company failed to bargain collectively 
with reference to the matters enumerated. The Board’s 
decision comments upon the Company’s willingness to 
bargain with the Union as to these matters after ob- 
jection had been made by the Union, points out that 
all but two of these issues had been amicably settled 
as a result of collective bargaining between the par- 
ties prior to the hearing. It further points out that as 
to the two unsettled issues, the third shift and the job 
classification schedules adopted by the Company, the Union 
made no attempt to utilize the grievance or arbitration 
machinery established by its collective bargaining con- 
tract with the Company. The contract provided that any 
dispute between the parties as to the terms, conditions 
or rates established in the agreement must, if not amicably 
settled, be taken to arbitration. 


The Board, in its opinion, stated ‘“‘We are of the opin- 
:on, however, that it will not effectuate the statutory 
volicy of ‘encouraging the practice and procedure of col- 
lective bargaining’ for the Board to assume the role of 
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policing collective contracts between employers and labor 
organizations by attempting to decide whether disputes 
as to the meaning and administration of such contracts 
constitute unfair labor practices under the Act. On the 
contrary, we believe that parties to collective contracts 
would thereby be encouraged to abandon their efforts to 
dispose of disputes under the contracts through collective 
bargaining or through the settlement process mutually 
agreed upon by them, and to remit the interpretation and 
administration of their contracts to the Board. We 
therefore do not deem it advisable to exercise our juris- 
diction in such a case, where the parties have not ex- 
hausted their rights and remedies under the contract as 
to which the dispute has arisen’* [111]. 


Nevertheless, the Board found that by the Company’s 
unilateral action in regard to matters within the scope of 
its contract with the Union, the Company had engaged 
in unfair labor practices. 


*The Board’s decision, in substance to the effect that differences of opinion 
as to the interpretation of a collective bargaining agreement already entered 
into do not in themselves constitute further failures to bargain collectively, 
is in accord with its decision in the Matter of Essex Wire Corp. (1940), 19 
N.L.R.B. 51, in which the concurring opinion of Mr. Leiserson stated (pp. 
65, 66): 


“We have here no question of a refusal to bargain collectively but a 
simple and typical dispute as to the meaning or application of a provi- 
sion in an existing collective bargaining agreement. * * * Any 
attempts to handle such disputes about the meaning of agreements hy 
charges and complaints of unfair labor practices can only result in break- 
ing down of collective bargaining and the administration of agreements 
between employers and unions. 


“It was clearly not the intention of Congress that differences as to 
the interpretation or application of agreements should be treated as 
unfair labor practices under Section 8 of the Act. I am of the opinion 
therefore that the complaint should be dismissed.” 


This reasoning applies with stronger effect where the agreement itself 
provides for mandatory arbitration, as in the collective bargain agrecment 
in this case. 
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In this instance the employees had already organized, 
formed or joined a labor organization. They had bar- 
gained collectively with the Company through their own 
representatives, the results of which had been formulated 
in the contract between the Company and the Unton 
which had been in force for several years. They had 
already joined together for mutual aid and protection. 
The Company agreed to recommend to its employees 
that they join the Union. How then can action by the 
Company which may be made the subject of grievances 
and arbitration be regarded as violation of the rights 
under Section 7? 


It is necessary to emphasize this point by reference 
to the undisputed facts. 


(a) INTERIM INDIVIDUAL WAGE _ INCREASES. 


In November, 1941, the Company’s works manager, 
without consultation with the Union, informed all depart- 
ment heads that no further interim increases of wages 
were to be granted until April, 1942. Subsequently, in 
January, 1942, after conferences as to protests of the 
Union, the Company published a bulletin to all depart- 
ment heads revoking this notice as follows: 


“Consolidated Aircraft Corporation 
San Diego, California 
January 22, 1942 
Memo to: All Department Heads 
Subject: Policy with regard to Interim Wage In- 
creases 


I have been informed that the Union has _ inter- 
preted my memo of 11 November 1941 on the 
above subject as a violation of that portion of Sec- 
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tion 3 of the Union Agreement which reads as fol- 
lows: 
‘In accordance with past practice, the Company 
will approve interim individual increases when 
justified, after consulting the Foreman and the 
Union Committeeman of the Department con- 
cerned: 

It is this Company’s policy to comply fully with 
all provisions of the Union contract. If a Foreman 
or Department Head feels that an employee merits 
an increase before the next wage review period, such 
increase will be approved providing the new rate falls 
within the approved rate range for the job. Rate 
ranges for the various jobs have been, or will be, 
established under the jurisdiction of the Wage and 
Salary Committee. 

I. M. Lappon 
Vice President and General Manager” 


[Board’s Ex. 7, 221.] 


Subsequently, in the early part of 1942 various in- 
creases were made to employees in the Inspection De- 
partment without consulting the union committeeman and 
the Union again protested | Brown, 526]. The Company 
offered to stop the effective date of the increases and have 
them renegotiated between the union committeemen and 
the foreman or the supervisors in charge. Brown replied 
that what they did in relation to putting the increases into 
effect or not was inconsequential to the Union; that the 
violation had already occurred and that the Company 
could do what it pleased [526]. At that time the Com- 
pany and the Union had not arrived at any understand- 
ing that they now have with reference to matters of 
procedure as to interim merit wage increases [526]. 
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In April, 1942, after consultation with the Union, Mr. 
Leigh, Vice President and Assistant General Manager, 
issued a bulletin with reference to the consultation with 
union committeemen on interim wage changes | Respond- 
ent’s Ex. 1, 253]. This bulletin provided in detail for 
the procedure to be followed by the foreman with refer- 
ence to consultation with union committeemen as to 
interim merit increases of employees. It provided that 
if the foreman and the committeeman agreed to the change 
it could be initiated at once, but otherwise the matter 
was to be referred to the general wage committee, which 
was to meet and review all proposed merit increases. 


Mr. Roy Brown, Grand Lodge representative, testified 
with reference to this matter: 


“We arrived at a satisfactory solution to handle 
all of those particular cases and also the cases in the 
future, but only after the damage had been done by 
the action of the Company in that case. 

QO. Would you consider that the Company did the 
best it could to repair the damage? A. Well, let’s 
say that the Company sat down and bargained with 
the Union at a date after this offense had been com- 
mitted and we had arrived at a satisfactory conclu- 


sion [527 |. 
Phillips, the union business agent, testified: 


“QM. Can you state of your own knowledge any 
case at the present time where that procedufe ont- 
lined by Mr. Leigh is not being followed? A. No, 
J think the Company is following it very closely at 
the present time” [257]. 


He also said: 


“Tf this is followed in the future it will suf- 
fice” | 257). 
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(b) Tue Petirions Anp Notice or DecEMBER 13, 1941. 


There never was an episode which less justified a 
charge of interference with employees’ rights than this 
particular affair. 


The attack on Pear] Harbor had occurred and war had 
been declared on December 7th. The Company’s plants 
in San Diego are located on the Pacific Ocean in as 
vulnerable a position for air raid attack as can be found 
anywhere in the United States. It is engaged exclusively 
in the production of heavy bombers and flying boats for 
the United States Government. There was intense appre- 
hension that the raid upon Pearl Harbor might be fol- 
iowed by raids upon airplane plants on the Pacific Coast. 


On December 10th a blackout had been ordered by the 
Army which blacked out the complete plant and threw 
all the men on the night shift completely out of work. 
The number of man hours lost was sufficient to have built 
a complete B-24 bomber [Superintendent Newman, 835]. 
The plant then had glass skylights and windows. A peti- 
tion was signed by the men on the night shift at the 
Parts Plant the next day asking that the plant be blacked 
out, and volunteering to do the work on their own time 
| Respondent’s Ex. 12, 788]. This petition, a sample of 
which is included in the record, demanded that necessary 
steps be taken immediately for the complete painting of 
all windows, roof skylights, and white stucco walls 
throughout the entire plant, and stated: 

“It is the will of the undersigned to continue the 
work during these blackouts which are so necessary 
and vital to the defense of our country. 

“The following gladly volunteer their time to per- 
form this task during daylight hours but we again 
demand immediate action.” 
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The Company published a bulletin on Saturday, De- 
cember 13th, to the effect that men who wanted to work 
that Sunday could do so voluntarily or by punching the 
clock they could obtain time and one-half [Board’s Ex. 
15, 339]. This notice stated that in line with Presiden: 
Roosevelt's desire for a seven day work week, employees 
who volunteered to work on Sunday could do so or others 
could ring their time cards and receive pay at time and 
one-half. The notice applied only to certain jobs in Jigs 
and Fixtures, Tool Room, Machine Shop, Fuselage, Paint 
Shop, Sheet Metal, Metal Bench, Welding and Black- 
out Painting, and to no other departments. 


Petitions were circulated in the plant and signed by 
thousands of employees, of which a sample was placed 
in evidence to avoid a multiplicity of exhibits. It read as 
follows: 


“Consolidated Aircraft Corporation 
San Diego, California 
“In view of the present war situation we, the un- 


dersigned, offer to work this Sunday at time and 
one-half” [553]. 


The Union, however, became very much disturbed and 
held a meeting on Saturday, December 13, after object- 
ing over the telephone to the circulation of the petitions, 
and agreed to allow the members to work “and we would 
discuss what they were to be paid later” | Perry, 462]. 
There was even a discussion as to whether or not the 
Union would picket the plant, in spite of the anti-strike 
agreement | Perr, 462|. It was conceded that the matter 
was settled and that every employee who worked that 
Sunday received double time [| Perry, 462, 463]. 
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The officers of the respondent were confronted with 
an unexpected outbreak of war, followed by orders from 
the Army blacking out the plant, which seriously inter- 
fered with war production. The employees themselves 
signed petitions to work on that Sunday at time and 
one-half. Whether these petitions were initiated by the 
employees or by the Company does not appear in the 
record and is immaterial. The officers used their best 
judgment in this emergency to comply with the Presi- 
dent’s request and their failure to take the matter up 
with the Union prior to posting of the bulletin was not a 


violation of any employees rights. 


(c) CRANE OPERATORS. 


During February, 1942 there was discussion between 
the Union and the Company as to the pay of crane 
operators, the wage rates for which had been fixed in 
May, 1941. Between May, 1941 and 1942 there had been 
a 5¢ an hour and a 13¢ an hour blanket increase. The 
Union claimed that the increased rate should apply as a 
starting rate to crane operators hired subsequent the 
increases | Phillips, 233]. The Company disagreed, pos- 
sibly on the ground that length of service, skill and 
aptitude would justify different hourly rates for old and 
newly hired men. The matter was the subject of negotia- 
tions and conferences in which each side maintained its 
position. No agreement was reached with reference to 
this issue, but the matter was subsequently settled by 
agreement with the Union that the cases should be settled 
individually by the wage review board [463]. 
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(d) Emprioyrees Hirep OUTSIDE oF CALIFORNIA. 


About 22 men were hired py the Company outside the 
State of California at specific wages for specific work. 
nostly skilled machine work. After their arrival at the 
San Diego plant, without notice to the Union, the Com- 
pany decreased the wages or changed the position of the 
ereat majority of these employees. The Company 
charged that some of the men had misrepresented their 
capabilities and that the Company was paying them what 
they were worth. The matter became the subject of con- 
tinued discussions and negotiations between the Union, 
the Company and a conciliator of the United States De- 
part of Labor, and the matter was settled to the com- 
nlete satisfaction of the Union and amicably disposed 
of (See Board’s Ex. 11(@), (b) (c) and (ad), 295%) ain 
some instances the Company paia the fare of employees 
to their homes. 


(e) THIRD SHIFT. 


The change in March, 1942 from a two-shift daily 
operation to a three-shift operation was made after full 
consultation with the Union [Brown, 511, 513] and the 
operation on three shifts was proposed by the Union and 
requested by the Union [| Brown, 529]. 


He testified: 


“Q. Did you want the operation on three shifts? 
A. We proposed the operation on three shifts. 

©. A change from two-shift to three-shift opera- 
tion) was satisiactory to the Unione Ay Wes. Wee 
We felt that production would be enhanced by three- 
shift operation instead of working the men such 
long hours” [529]. 
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“Q. But in any event, the change from two-shift. 
to three-shift operation was satisfactory to the 
Union? A. The change in itself was satisfactory to 
the Union, but not certain features [421]. 

Q. Wait a minute. And requested by the Union? 
ee Ces ee cs. 

Q. But your only grievance, then, with refer- 
ence to the change from two to the three shift is in 
relation to what they call the graveyard shift work- 
ing on Sunday? A. That is the shift from 12:00 
midnight Saturday to 7:00 a.m. Sunday morning.” 


It was agreed that the employees on the third shift 
would not only receive the 8¢ differential paid for night 
work, but in addition would receive 8 hours pay for 
6% hours work. 


The only controversy with the Union was whether the 
shift on Sunday morning should receive double time or 
time and one-half as insisted by the Company. The con- 
tract provided that work on the seventh consecutive day 
should be paid for at double time [ Board’s Ex. 3. Sec. 5, 
151]. The contract is very clear that it is only after over- 
time on the sixth consecutive day of work that double 
time is payable on the seventh consecutive day. The Com- 
pany insisted that the third shift started work at mid- 
night Monday and worked for five consecutive days, that 
the shift beginning at midnight Sunday constituted the 
sixth consecutive work day, for which time and one-half 
should be paid. The shift is off duty from: Sunday morn- 
ing at 7:00 a.m. to Monday night at midnight, affording 
a complete day of rest. It works only six consecutive 
days and does not therefore work seven consecutive days. 


alge 


The interpretation as to the pay to be received by the 
third shift on Sunday is in accordance with the contract. 
It is also in complete accord with the President’s Execu- 
tive Order No. 9240 of September 9, 1942, issued after 
the hearing was closed, from which it is clear that double 
time is not to be paid for work on Sunday as such, but 
enly upon the seventh consecutive day of work, so that 
the employer may be more disposed to grant to the em- 
ployees one complete day of rest in seven. The Union 
failed to file a grievance with reference to this matter 
and failed to take the matter to arbitration. It was the 
subject of negotiations in which each side maintained its 
position. Congress never intended that this sort of a 
controversy should result 1n an unfair labor charge. 


(f) Jos CLASSIFICATIONS. 


The job classifications were set up by the major air- 
craft corporations in Southern California and they estab- 
lished classifications and rates to apply to the classifica- 
tions [Phillips, 237]. 


The Company maintained that the schedule of minimum 
and maximum rates of pay for literally hundreds of job 
classifications ‘adopted by the Company, substantially in 
accord with other aircraft companies in the Southern Cali- 
fornia area, were used as guides in the wage review heard. 
The Union charged in substance that they put a ceiling 
on wages and had been adopted unilaterally. 


Mr. D. G. Fleet told the history of conferences with 
reference to stabilization of wages among the aircraft 
companies in Southern California, beginning in 1941. 
The original union contract adopted in June, 1941 pro- 
vided in substance | Respondent’s Ex. 10, not printed by 
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consent], that in the event standard rates of pay should 
be adopted for the industry by any executive order or 
mums orerie President of the United States or byethe 
National Defense Mediation Board, the rates of pay and 
wage rates therein provided for should be superseded by 
such order or ruling [Fleet, 772]. 


The aircraft companies had been endeavoring at that 
time to work out stabilization and uniform classification 
of jobs at meetings called by Mr. Sidney Hillman of 
the Office of Production Management, with the idea that 
when stabilization was adopted by governmental fat, 
classifications and rates of pay so adopted would be 
adopted by all companies. 


Thereafter one of the companies adopted a minimum 
wage scale |Fleet, 775], and all the aircraft companies 
in Southern California were invited to attend a con- 
ference with reference to wage stabilization in Washing- 
ton in the summer of 1941 |[Fleet, 776], which was at- 
tended by executives from the aircraft companies and 
Union officials [Fleet, 777]. This failed because of dif- 
ferences between the €.].O. and A. F. L. (Mleeta77ae 


After this conference Lockhead-Vega gave a 10 cent 
an hour blanket increase to their employees retroactive 
to July 1, 1941 [Fleet, 778]. Consolidated had previously 
granted a 5 cent an hour increase, effective May 3, 1941 
[See Board’s Ex. 3, Sec. 3, 150], and the Union imme- 
diately peremptorily demanded a 10 cent blanket increase 
retroactive to the first full pay day on July 1 and de- 
manded an answer in twenty-four hours [Respondent’s 
Ex. 11]. The Company made counter-proposals | Fleet, 
92] and offered a 5 cent blanket increase, as an increase 
of 10 cents per hour would bring the Consolidated em- 
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ployees above the Lockheed-Vega rate [Fleet, 783] and 
again result in inequalities between the companies. At 
this stage of the proceedings the Union took a strike 
vote [Fleet, 784] in spite of the provision in the agree- 
ment by which disputes must be submitted to arbitration, 
and in spite of the provision in Section 23: ““The Uinigm 
agrees that there shall be no strike or slow-down, and 
the Company agrees that there will be no shut-down or 
lock out, while matters are being considered under this 
section.” 


The matter was certified to the National Defense 
Mediation Board, which granted a 13 cent per hour in- 
crease in lieu of certain other provisions of the contract 
which were eliminated, such increase being retroactive to 


August 9 [Fleet, 785, 786]. 


Sections 2 and 3 of the Union agreement therefore were 
amended to show the higher pay rates negotiated under the 
National Defense Mediation Board and agreed to on 
October 18, 1941 [See Board’s Ex. 3, 146]. 


The contract then in existence was amended to provide 
for an individual merit wage review for each employee 
upon completion of each individual’s six months period 
of continuous employment [Board’s Ex. 3, Sec. 3, 146]. 
In other words, as a result of this increase and the negotia- 
tions before the National Defense Mediation Board, in 
which the officials of the Company and Union officials 
participated [748], the previous agreement, by which the 
Company and the Union agreed to establish a joint com- 
mittee to review hourly wage rates by mutual agreement, 
was subsequently amended to provide for the review of 
each individual’s wage rates at the end of six months 
employment. 
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Under this provision the Union has claimed and has 
obtained the right to have a wage increase of each in- 
dividual employee determined by the wage review board 
upon its merits. We maintain that by this change the 
Union relinquished any claim to bargain as to rates of 
any particular job classifications. 


However, the whole matter of job classifications and 
wage rates of all Southern California companies then 
passed into government supervision. Discussions as to 
wage stabilization among the aircraft companies were 
continued at Hollywood in July, 1942 at the invitation 
of the War Production Board, at which both the repre- 
sentatives of all the companies and the employees were 
present [Fleet, 703-B] but broke up because of disagree- 
ment between the government agencies as to jurisdic- 
tion [703-B]. 

During this time the Company, without concurrence of 
the other companies, could not bargain with the Union and 
increase or decrease wage rates as to any particular job 
classification. 


The Court should take judicial notice of the fact that 
since the close of the hearings in this matter the National 
War Labor Board has conducted lengthy hearings, at 
which voluminous evidence was presented by the repre- 
sentatives of all aircraft companies on the Pacific Coast 
and the representatives of the Unions, upon the question 
of stabilization of wages and classification of jobs. In 
order to confer exclusive jurisdiction upon the National 
War Labor Board, the Secretary of Labor on October 
23, 1942, under the authority of Executive Order 9017, 
certified a dispute between the Company and Aircraft 
Lodge No. 1125 to the National War Labor Board. 
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On March 3, 1943 the National War Labor Board, in 
the matter of the West Coast Aircraft Companies, handed 
down a directive providing that a uniform job classifica- 
tion and wage rate schedule applicable to all employees of 
aircraft companies in the Southern California area should 
be established and appiy in each of the California plants. 
Thereafter by order dated March 9, 1943 it created the 
West Coast Aircraft Committee consisting of five mem- 
bers for the Southern area, one of whom should represent 
the public, two industry and two labor. The West Coast 
Aircraft Committee now has exclusive jurisdiction over 
uniform job classifications and wage rate schedules for 
both productive and non-preductive employees. 


The National Labor Relations Board has been super- 
seded and lost all jurisdiction. We maintain that by a 
series of executive orders, the act to amend the Emergency 
Price Control Act of 1942, Public Law No. 729, and the 
orders of the National War Labor Board, the Board 
has lost all jurisdiction over controversies as to job classi- 
fication and stabilization of wages prior to the date of its 
order, and could not find at that time that the Company's 
unilateral adoption of wage schedule was an interference 
with its employees. (See Exception 85.) 

The Board in its opinion disregards the Company's 
position with reference to job classifications with the 
casual statement: “It (the Company) further coimemds 
that the fact that the entire matter of wage stabilization, 
including job classification and wage rates, is now under 
consideration by the Government, makes it impossible 
for the respondent to bargain with the Union regarding 


it” [103]. 


We assert confidently that in no cases involving the 
interpretation of the Act can there be found any simi- 


ea 


lar situation, in which, in order to stabilize wages in a 
particular area and prevent inflation, the matter of 
schedules of rates of pay has been negotiated between a 
group of companies and groups of employees under the 
jurisdiction of the National War Labor Board, and an in- 
dividual company is held to be guilty of an unfair labor 
practice because of its failure, when it was unable to do 
so, to negotiate job classifications and wage rates within 
such classifications with the Union representing its own 
particular employees. 


In National Labor Relations Board v. North American 
Aviation, Inc., decided June 24, 1943 (C.C. A. 9th) the 
Board had issued an order that the Company cease and 
desist from its unfair labor practices, that, upon request. 
it bargain collectively with the Union, and inform its 
employees that a notice hereinafter referred to was null 
and void. After the formulation of a bargaining agree- 
ment with the Union, which contained a provision as to 
grievances, the Company published a unilateral notice 
permitting individual employees to present grievance di- 
rectly to the management. The Board stated that the 
sole issue was whether, after a grievance procedure had 
established by agreement between the Company and the 
Union as the exclusive bargaining representative of all 
of the employees, the Company was free unilaterally to 
establish a separate grievance procedure for the adjust- 
ment of grievances presented individually by the em- 
ployees. The Company claimed that the notice was jus- 
tified under Section 9(a) of the Act which had been, 
in substance, incorporated into the collective bargaining 
agreement. This Court upheld the Company’s unilateral 
action and set aside the order of the Board upon the 
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ground that the Company’s action was justified. The 
same reasoning applies to the unilateral acts in this case. 


There are cases that the action of the employer in an 
apparent effort to settle unilaterally a matter with respect 
to which the employees have requested collective bar- 
eaining is a violation of Section 8(5) of the Act. “im 
these cases the employer, during a request for negotiation 
of a collective bargaining agreement, took action on the 
very points which the employees had made the subject of 
the negotiations. Such unilateral action cut the ground 
from under the employees pending the formulation of a 
collective bargaining agreement. But these cases have no 
bearing upon the facts of this case. The Company had 
entered into a bargaining agreement. The management 
of the Company was justified in taking a position as to 
the interpretation of the agreement, and in announcing 
its position and in maintaining it in negotiations. The 
Union could have taken the issue to arbitration but failed 
to do so. The real grievance is that the Company failed 
to agree with its contentions as to the third shift and job 
classifications. If the management of a Company which 
has entered into a collective bargaining agreement must 
consult the agency prior to determining upon an interpre- 
tation and agree with the agency, industry must. sur- 
render management to its emplovees. It needs no citation 
of the many cases to demonstrate that Congress never 
intended to clothe the Board with authority to order that 
employees may interfere with the management. Where 
there is a provision for mandatory arbitration of dis- 
putes in a collective bargaining agreement, thereafter acts 
of the Company pass out of the realm of collective bar- 
gaining and into the domain of judicial settlement by 
arbitration. 
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POINT II. 
The Company by the Statements of Superintendent 
Liegal to Willliamson and Fisher, Its Employees, 
Did Not Interfere With, Restrain or Coerce Its 


Employees in the Rights Guaranteed in Section 7 
of the Act. 


The Board has found that the Company had not en- 
gaged in unfair labor practices within the meaning of 
Section 8(3) of the Act as alleged in the complaint. In 
the complaint it was alleged that the discharges of both 
Fisher and Williamson were in violation of Section 8(3), 
so that the Company has been absolved of anti-union dis- 
crimination in the discharges of Williamson and Fisher. 
Nevertheless, the Board has found that Liegal called 
Williamson a “labor agitator’ at the time of his dis- 
charge, and that the reason given for his discharge on his 
termination slip was “agitator” and that this was an 


interference with the rights of its employees. 


It should be understood that immediately after Wil- 
liamson’s discharge, the Union took up the matter with 
the Company and that after some negotiations with 
reference thereto Williamson was reinstated by agree- 
ment with two weeks’ disciplinary layoff. Thereupon the 
Union wrote to the National Labor Relations Board as 


follows: 
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“April 30, 1942 
The National Labor Relations Board 
United States Post Office and 


Court House Building 
Los Angeles, California 


Attention: Mr. Roger Maguire, Field Representative 


Gentlemen: 

This letter will serve as your official notice that 
in the matter of the charges now pending against the 
Consolidated Aircraft Corporation, which charges 
were filed by myself in behalf of Aeronautical Me- 
chanics Lodge No. 1125 and relating specifically to 
Mr. Oliver H. Williamson, have been settled to the 
satisfaction of our organization. Therefore, we wish 
to withdraw the particular charges against the Con- 
solidated Aircraft Corporation. 

With best regards and thanking you for your co- 
operation in this matter, I am 


Very truly yours, 
Roy M. Brown 
Grand Lodge Representative I. A. of M.” 
fRespendent s Ex, 5, 335], 


Nevertheless, the Union in its second amended charge 
again referred to the discharge of Williamson, and the 
Board’s complaint [Par. 6, 6] makes a separate charge 
with reference to the matter. The Board’s decision finds: 
“With respect to Williamson, the record shows in addi- 
tion that the question of his discharge was settled to the 
mutual satisfaction of the parties through collective bar- 
gaining, and we see no reason under the present circum- 
stances for interfering with this settlement” [112]. 
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We maintain that the isolated statement therefore of 
Superintendent Liegal to Wilhamson at the time of his 
discharge, assuming that he was called a labor agitator 
or agitator, is out of the case and cannot and should 
not be made the basis of a finding of either interference. 


coercion or restraint. 


An examination of the circumstances under which the 
discharge occurred shows that Mr. Liegal’s statement 
was fully justified and that Williamson was discharged 
for creating a disturbance, attacking the Company, and 
making a speech against the management in the plant dur- 
ing working hours in the presence of approximately ten 
other workmen when he claimed to be on his own time 


and not on union business. 


The right to indulge in Union activities free from any 
restraint or coercion by the employer does not give the 
employee the right to vilify his employer. 


In National Labor Relations Board v. Union Manu- 
factummmog Co., 124 F. (2d) 332 (C. C. A. Sth) the Board 
had ordered the reinstatement of an employee who had 
been discharged for union activity and had excused the 
employee for calling one of his superior officers a liar and 
the other a gambler, on the ground that he was represent- 
ing the union and was entitled to the dignity of equal 
standing. The Board ordered him reinstated and said: 

“The presumption is that the employer has not vio- 
lated the law and the burden of- proof is not upon the 
employer but upon the one who asserts the fact, to 
prove that the discharge was because of union activ- 
ides. 
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The uncontradicted testimony shows that Williamson 
protested because of the discharge of a young man named 
Brown. Brown refused to obev orders and to do a certain 
rush job for a foreman because the foreman spoke with 
a German accent [41], Brown’s foreman had told him that 
he could quit [172]. Subsequently a plant policeman 
came up behind Brown and told him to pack up his tools 
[172], which was the usual procedure when a man was 
discharged [172]. Williamson said he wanted to see 
Brown’s foreman, Hangen, to see whether Brown had 
quit or whether he had been fired [173], and said he 
would take off his committeeman’s badge, put it in his 
pocket, go over and ring the time clock out, and have a 
talk with Liegal in the presence of a representative of 
the Federal Bureau of Investigation on his own time 
[175]. Williamson said: 

“T still have a matter that I would like to discuss 
with the Superintendent about the steady advance 
of the German born jig builders, the constant lower- 
ing of morale and the lowering of production in the 
department” [177]. 


There was further conversation with Liegal in which Wil- 
liamson claimed that Liegal said “You are one of those 
aamned union agitators’ and Williamson was thereupon 
discharged and his termination slip marked “Discharged 
—agitator” [Board’s Ex. 4, 179]. 


Upon cross-examination he said that Brown told him 
the reason that he wanted to quit was that he refused to 
work under Ewert because Ewert did not speak enough 
English to understand the man. Williamson admitted 
there were possibly ten employees [198] who stopped 
work when he started to remonstrate with the officer 
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about escorting Brown out. He denied saying that the 
Axis controlled the plant and that it was full of Ger- 
inans, but he did admit “I did say something that they 
had pushed around about eight of our good American 
boys while the Germans in the plant were constantly 
getting raised” [200], and that when he saw the police- 
man taking Brown out he “got hot under the collar” 


[197]. 
Williamson testified: 


“OQ. Wasn't Liegal pretty mad when you told him 
about the Federal Bureau of Investigation and the 
Germans in the plant, he being German, and one 
of the foremen in the plant? A. I imagine he was 
mad” [203]. 


Further, he said: 


“Q. Why did you take off your shop committee 
badge? A. Because production was continuing tc 
fall down and down and I had seen eight good Amer- 
ican boys with Anglo-Saxon names run out of the 
plant, one after another, while I sat in the wage 
review as a committeeman, and saw every man with 
a German name recommended for top money, and all 
the talk and propaganda in the newspapers as to the 
falling off of production in the Consolidated plant 
was the fault of the Union, and I thought ‘Ye Gods. 
Here comes a guy that 1s going to pin this drop in 
production on our orgaaization.’ That’s why I took 
ie op ute 

Q@. It was entirely your own suggestion that you 
fake itroie se ee ves | Z04 320510 


Williamson made it clear that it was other than union 
business which caused him to take off his badge [205]. 
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The testimony of Crausen, plant police officer, was that 
Williamson was talking very loud and had 12 or 15 men 
standing around him listening [559]. Williamson said 
that the foremen were working for a foreign Government 
and he heard them talk to each other in German and when 
any one walked up they would shut up [561]. Eastin, a 
foreman, testified that Williiamson objected to Brown’s 
being escorted out of the plant, and that he said in a very 
loud voice that that was no way to treat an American 
boy, that “we were foreign agents, if we discharged men 
indiscriminately, if we didn’t treat the boys right, that we 
acted as foreign agents, that we were pushing good Amer- 
ican boys around” [565]. He was shouting and almost 
yellmg and about 9 to 15 men were clustered around 
him [566]. Williamson stated that this was not a union 
matter and ripped off his union badge [569]. 


Hangen, a foreman, testified that Brown refused to 
work under Ewert because he spoke with a German accent. 
Wiliiamson stated that he was working for Nazi bosses 
and that 

“we are gradually getting rid of all the good Amer- 
ican boys and keeping nothing but the Germans and 
thought it was—he said he felt it wasn't a union 
problem any more; he did not care to talk with us; 
he preferred to call in the FBI on the case because 
he felt we were not the right ones to talk to about 
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Liegal testified that when he was called he found 
Williamson with any where from nine to ten or twelve 
men surrounding him within a distance of five, ten or 
fifteen feet; that he was addressing the men in general 
and waving his arms around his head and very excited 
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and talking in a loud tone of voice [76]; that he said the 
Union was out of this; that in talking to the men around 
he said the foremmen were working for the German Gov- 
ernment, the Nazi Government and words to that effect 
and 


‘“T did tell them that all of us were to some extent 
foreigners. I personally—my grandparents were 
born in Germany and naturally all of us were to a 
certain extent foreigners—that is, they were born 
in a foreign country” [583]. 


They then started to go to Liegal’s office and on the way 
they met Hangen, and the matter started all over again 
about working for foreigners or Nazis and finally Liegal 
said to Hangen “This is a hopeless case do what you 
please about him.” Liegal had never seen Williamson 
before this incident [479]. 


No anti-union discrimination is shown in the uncon- 
tradicted testimony as to this affair in which William- 
son and possibly Liegal lost their tempers. No self re- 
specting superintendent tould permit a speech of such 
character to be made to employees of the plant with any 
expectation that discipline could be maintained there- 
after. No self respecting superintendent could stand 
for such insulting language as to be called or have 
it inferred that he was a German agent. ‘There is 
no testimony whatsoever that Brown, as to whose dis- 
charge Williamson was concerned, was a union mem- 
ber. The uncontradicted testimony shows that William- 
son took off his union button and voluntarily ceased 
to function as a union shop committeeman. It is not 
disputed that Liegal had never seen him before. His dis- 
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charge was fully testified whether he was called a “labor 
agitator’ or a plain agitator. He was reinstated because 
he was a good worker and given a two weeks layoff. 


Fully half of the voluminous testimony in this case 
was taken up with the Fisher discharge. The Board 
found the Company had not engaged in unfair labor prac- 
tice in this discharge. The Board has found, however, 
that the statements of foremen Liegal and Powell, and 
Plant Manager Newman, to Fisher, constituted a viola- 
tion of the Act. 


Fisher was chairman of the union shop committeemen 
in the Parts Plant. The explanation of the Company as 
to his discharge was that he had flagrantly disregarded 
rules made by the Company with reference to leaving the 
department on union business without permission of his 
foreman. 


The courts have always held that the question of mo- 
tive is extremely difficult to determine. 


In Martel Mills Corporation v. National Labor Rela- 
tions Board, 114 F. (2d) 624 (C. C. A. 4, 1940), the 
court said at page 631: | 


“We do not lose sight of the fact that our inquiry 
is centered upon the motivating cause of the employ- 
er’s action. The task 1s a difficult one. It involves 
an inquiry into the state of mind of the employer. 
Such inquiry is laden with uncertainties and false 
paths. Obviously our chief guide is the words of 
the witness under oath who undertook to disclose 
the workings of his mind. Jf his explanation is a 
reasonable one, the onus 1s upon the Board to estab- 
lish the falsity of this explanation and the truth of 
its own unterpretation * * *, We are not con- 
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vinced that the Board has offered sufficient evidence 
to meet its burden of proof. Isolated statements 
which alone carry incriminating import often lose 
their onnous significance when surrounded by all the 
facts of a given case. We do not find substantial 
evidence to support any illegal motive such as is 
proscribed by Section 8(3) of the Act.” (Emphasis 
supplied. ) 


See, also: 


Quaker State Oil Refining Co. v. National Labor 
Relations Board (C. C. A. 3d, 1941), 119 F. 
(2d) 631; 

National Labor Relations Board v. Sheboygan 
Chane Co. (C. C. A. 7th, 1942), 125 yay 
436; 

National Labor Relations Board v. Union Mfg. 
Coy ie CoA. Sth, 1941), 1242 “(Zaha 

American Smelting and Refining Co. v. National 
Labor Relations Board (C. C. A. 8th, 1942), 126 
F. (2d) 680, 687; 

National Labor Relations Board v. Tex-O-Kan 
Pilger Malls Co. (C. C. A. 5th, 1941) si225 
(2d) 433. 


It is essential that the statements be examined in the 
light of circumstances out of which they arose. 


Fisher testified that he joined the Union early in 1940 
and was active in organizing his denartment; early in 1940 
Liegal had told him that if it wasn’t for his union activities 
he would be able to do something for him in procuring 
for him a job as leadman, a job that he had asked for 
[326]. He was discharged in July, 1940, and he claimed 
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that his discharge was due to the fact that he had op- 
posed, at a meeting of the Union, a suggestion from the 
management that the employees work 40 hours before be- 
ing paid over time [328, 329]. The reason given tam 
his discharge, which was by Borg, the leadman of his 
department, was that he was unqualified for the work 
[327]. A grievance was filed and he was rehired in Au- 
cust, two weeks after his discharge, under the supervision 
of Waskey, who was then President of the Union. There 
was no testimony whatever that any one connected with 
the Company, knew of Fisher’s action in opposing the 
motion or that his opposition was important. The trial 
examiner found that since the complaint did not allege 
that the respondent discriminated against Fisher by this 
discharge, that no finding of unfair labor practice was 
based thereon [51]. Waskey, the former President of the 
Union, testified that he had asked Kelly, works manager, 
to rehire Fisher just in order to make the situation a 
little better for the Union and Kelly complied and said 
that Waskey would have to take care of him [615]. 
Waskey said that Fisher was a very difficult man to work 
with, but that he would try to teach him his job and put 
him by himself so that he would have no excuse to bother 
anybody [616]. 


In January, 1941, Fisher became a chairman of shop 
committeemen, and in July, 1941 was transferred to the 
Parts Plant, approximately one-half mile from the Home 
Plant. This plant had just commenced operations. 
There had been no requirement that conimitteemen obtain 
special permission from his foreman in order to leave 
a department at Plant One but had simply been required 
to notify the foreman’s clerk. The controversy with refer- 
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ence to Fisher’s disobedience of rules thereafter hangs 
upon two bulletins which were published by the manager 
of the Parts Plant subsequent to his transfer in July, 
1941. On July 23, 1941 a bulletin was published by Mr. 
Newman, Parts Plant Factory Manager, which provided: 


“23 July 1941 
Memo to: Shop Personnel 
Subject: Leaving the Department 


With the exception of those men who have been 
duly designated by their foremen for contact work 
between the Home Plant and the Parts Plant, no one 
is permitted to leave their department without the 
permission of the Foreman in charge. Unauthorized 
departure or aimless wandering about the build- 
ings of the Parts Plant will be cause for imme- 
diate dismissal. 

G. J. NEWMAN (signed) 
G. J. NEWMAN 
Parts Plant Factory Manager.” 


[Respondent’s Ex. 2, 363. | 


On August 26, 1941, a further bulletin was published 
by Mr. Newman, which provided specifically: 


“A great number of men are roving the shop 
during working hours. Some have legitimate rea- 
sons for doing so, while others are merely sight see- 
ing. Bright red buttons are being issued to the 
foremen, who will see that each man leaving the de- 
partment is supplied with one, and will return same 
when mission is completed. With the exception of 
the below named departments any man found out 
of his department without one of the ‘roving’ but- 
tons will be sufficient cause for dismissal.’’ | Re- 
spondent s Ex. 3, 369!) 


So 


Fisher was not an employee of any of the excepted de- 
partments. Fisher testified that he continued to follow 
the same procedure in the Parts Plant that he had at the 
Home Plant, regardless of the two notices above re- 
ferred to. until he was notified personally to the contrary 
on December 13, 1942. He claimed that he had been in- 
tormed by Powell, his foreman, and also by Newman, in 
substance, that these notices did not apply to him and he 
could continue as he had been doing in the Home Plant, 
to notify the foreman’s clerk when he desired to leave 
on union business. There was no question but that it 
was necessary for Fisher to obtain a rover’s button as a 
shop committeeman. He so admitted. The bulletin of 
August 26 with reference to the issuance of rovers’ but- 
tons applied to committeemen as well as to any one else 
who wanted to leave their department | Fisher, 406]. 


The requirement that permission to leave their depart- 
ment, and rovers’ buttons, should be obtained for union 
shop committeemen as well as other employees was not 
an unreasonable requirement. The enormous Parts Plant, 
built at a cost of $22,000,000, had just been opened and 
was being occupied by many departments. It should be 
understood in considering the Fisher case that the Com- 
pany is engaged entirely in war production; that the plant 
is surrounded by high wire fences, guarded by Army 
sentries; that all officials and employees must be American 
citizens; that all are fingerprinted and carry identification 
photographs; and that each department has its distinctive 
large colored button with the number of the department, 
which must be worn by the employee at all times in order 
to obtain accéss to the plant, to nemain in the plant, same 
in order to leave. These disciplinary regulations are abso- 
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lutely necessary in order to keep employees within their 
departments, prevent possible sabotage and permit the 
Company’s production to continue in an orderly manner. 


The agreement with the Union provided that the regu- 
lations set forth in the Company’s rule book (made a part 
of the agreement) were necessary for the efficient opera- 
tion of the Company’s plant and that infraction of any 
rule constitutes cause for discharge or disciplinary action 
[Board’s Ex. 3, 154]. The rule book provided “No em- 
ployee is permitted to leave his department during work- 
ing hours without the authority of his foreman” [Re- 
spondent’s Ex. 7, 942]. 


No where is there any complaint made that the require- 
ment that a union committeeman must obtain permission 
and a rover’s button in order to leave his department on 
union business hampered or restricted the Union in its 
relations with its members or the employees of the plant. 


The Company charged that Fisher procured rovers’ but- 
tons without obtaining the permission of his foreman. 
He had been peremptorily told by his foreman Mineah, 
early in December, that he could not leave the department 
without the foreman’s permission, and indeed Fisher made 
the alleged profane language of the foreman on that 
subject the matter of a grievance [| Board’s Ex. 16, 354], 
in which he stated that the foreman swore at him, told him 
that he would have to stay on the job, and threatened him 
with discharge. [Fisher said that he had had permission 
from Kelly, the manager of Plant One, to do as he pleased. 
Mineah swore about it, said Kelly was not running the 
Parts Plant and threatened Fisher’s discharge if he left 
his department again without his permission [ Board’s Ex. 
16, 354]. The trial examiner’s finding that Fisher was 
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left with the impression that Mineah was later told not 
to interfere with Fisher’s legitimate activities as a union 
shop committeeman is contradicted by Fisher himself, 
who testified that it was only with reference to putting 
Mineah on the “right track” as to profane language that 
Mineah was spoken to: 

“Q. That Mr. Newman and Mr. Powell said that 
although Mr. Mineah told you you couldn’t get out 
of your department without his consent, that they 
were going to tell him that you could go whenever 
you wanted to. Was that the idea of it? A. No, 
they were going to tell him in regards to the lan- 


guage he used and the way that he approached me 
and told it to me’ [| Fisher, 405]. 


In spite of this warning in early December, on Decem- 
ber 13 Fisher made the occasion of the circulation of the 
petition with reference to working on Sunday, December 
14, already discussed, the reason for visits to several de- 
partments in different buildings. He admitted that on 
this occasion he had no rover’s button and had not obtained 
permission from his foreman. He claimed that as he went 
up the stairs in one department the quitting whistle had 
blown so that therefore he was on his own time [380]. 


It had been reported to Newman by foreman Stark of 
the wood-mill at 3:00 p.m. prior to quitting time, that 
Fisher was out of his department. Newman phoned 
Mineah, Fisher’s foreman, asking if Fisher had his per- 
mission to leave, and when Mineah said he had not given 
permission, sent for Fisher to come to his office. Fisher 
admitted he did not have Mineah’s permission to leave or 
a rovers button [838]. The Board has found on con- 
flicting evidence that Newman called Fisher a “Jap lover, 
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a Hitlerite and a God damned communist.” Both agreed 
that Newman told Fisher he was on thin ice. Newman 
denied calling him names but told him that there was a 
war on and that he ought not to interfere with a patriotic 
petition to work on that Sunday [838]. The blackout on 
December 10, the petition of the employees themselves 
to be permitted to work to make up the lost hours and 
to paint the plant, the signatures of thousands of em- 
ployees, signifying their desire to work on Sunday at time 
and one-half, the attitude of the Union with reference 
to possible picketing of the plant, all undoubtedly con- 
tributed to a justified irritation on the part of Mr. New- 


man to Fisher’s activities and disobedience. 


On January 1, 1942, in spite of all previous warnings 
about obtaining permission from his foreman, Fisher ob- 
tained a rover’s button from his foreman’s clerk, a young 
boy who leit the employ of the Company a few weeks 
thereafter. He told this clerk that Gahlbeck, his super- 
visor, had given him permission to leave, which was de- 
nied by Gahlbeck [681]. Fisher was in the middle of the 
adjoining building, allegedly investigating a complaint by 
the janitors, out of his department, when he met New- 
man and his two assistants, as Newman claimed, by acci- 
dent. Fisher claimed that Newman pulled his rover’s 
button off his shirt, which was denied by Newman and 
his two assistants, and the trial examiner found by weight 
of testimony that Newman did not do so. Newman then 
asked Fisher if he had his foreman’s permission to leave 
and Fisher admitted that he had not. 
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Fisher admitted: 


“Q. And at that time he (Newman) asked you 
whether you had had the permission of the fore- 
man to leave your department and you said no? A. 
That is right. That was the only question he asked 
me. Nothing else’ [390]. 


Newman then confirmed with Mineah, the foreman, and 
Gahlbeck, the supervisor, that Fisher was absent without 
permission of the foreman and thereupon ordered his dis- 
charge. There is nothing to indicate either Newman or 
Mineah had any animosity toward Fisher because of his 
union activities but only because of his repeated violation 
of rules. Indeed Mineah marked his record as available 
tor rehire, but Newman refused to reinstate him. There 
is testimony of every foreman and leadman under whom 
Fisher worked that they believed he had made his Union 
activities a pretext for leaving his department. The 
testimony of Fisher shows he believed he could disregard 
all rules because of his position as chairman of the union 
shop committeemen, and that the explanation given by 


the Company showed that his discharge was justified. 


Where the Board has found that both Williamson’s and 
I‘isher’s discharges were not unfair labor practices, re- 
marks at the time of their discharge or- prior thereto can- 
not be made the basis of an unfair labor charge of inter- 


ference. 
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POINT III. 

The Company By the Statements of Treasurer Shana- 
han to Shannon Did Not Interfere With, Restrain 
or Coerce its Employees, as the Circumstances 
Show That Such Statements Were Fully Justi- 
fied in Criticism of the Attempt of the Union in 
the Wage Review Board to Coerce Non-Union 
Men into Joining the Union in Violation of the 
Contract Providing That it Would Not Discrim- 
inate Against Non-Union Men. The Remarks to 
Condon Were Isolated and Trivial. 


At the hearing the counsel for the Board contended that 
Shanahan interfered with the union activities of Joseph 
J. Blake, chairman of the union committeemen in the 
Home Plant, during the last half of 1941 and of Edward 
Barnes, also a union committeeman, but the trial exam- 
iner found that the record did not support these conten- 
tions and the Board agreed [116]. These charges were 
introduced obviously to attempt to show an anti-union 
pattern of conversations by Shanahan with union shop 
committeemen. This leaves only the statements alleged 
to have been made by Shanahan to Condon and Shannon 
to be examined. We feel confident that the record will 
show that no coercion or interference was attempted in 
the case of Condon and that whatever Shanahan said to 
Shannon was provoked by and justified by the attempted 
discrimination against non-union men in the wage re- 
view by Shannon pursuant to the policy of the Union of 
discrimination against non-union men as set forth in its 
official paper. 


Condon was an employee in the payroll division of the 
accounting department who served only four days in April, 
1942, as temporary union committeeman to fill a vacancy. 
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He took up one grievance with Shanahan, the treasurer 
and head of the department on April 28, 1942, about 
Hardman, another employee, who had asked to be trans- 
ferred from the payroll department and who wanted to 
have his wages reviewed by the six months wage review 
board and receive an increase before he was transferred 
out of the department |Condon, 163]. Shanahan told him 
he had spoken to Hardman about it, and so far as he was 
concerned, the matter was closed, and, in substance, that 
if any more was done about it he would have Hardman 
terminated, and that anyone who tried to do anything 
about the case was liable to get in trouble [164]. This 
was the only time he ever spoke to Shanahan [160]. No 
erievance was ever filed by the Union. Hardman did not 
testify, and there is no evidence that Hardman belonged 
to the Union. He is still in the employ of the Company 
at the same pay [167]. 


Shanahan testified that Hardman was, by his own ad- 
mission, an unsatisfactory timekeeper and was told that 
he must either seek a transfer or be terminated [730]; 
that if he wanted a transfer to another department, it 
was necessary to find a foreman who would accept the 
transfer; that a man who has been transferred is brought 
up before the wage review in the department in which he 
is acting at the time of the wage review [731/|> Ga 
Hardman wanted his case considered as a special case, but 
that no excepticn could be made [731]; that Hardman’s 
claim for special wage review prior to his transfer from 
the department, and prior to the scheduled time for his 
review as not within his power to grant [732] and that 
he so told Condon |732]; that if Hardman was granted 
a wage review before his transfer, the foreman would 
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undoubtedly refuse to accept it and they would be com- 
pelled, therefore, to terminate Hardman. 


None of this explanation was contradicted. No more 
trivial complaint with reference to anti-union discrimina- 
tion could be presented to set in motion the vast and ex- 
pensive machinery of the National Labor Relations Board. 
This case was not even made the subject of a grievance 
by either Condon or Hardman or the Union. 


How the suggestion that anyone who tried to do any- 
more about the Hardman transfer would “get into trou- 
ble’ could be carried out is not in the record. Certainly 
such a remark to a temporary committeeman who obvi- 
ously didn’t know the Company rules as to wage review 
on transfers could not be considered clothed with the 
dignity of an interference with the Union. 


Shannon, the shop comniutteeman for Department No. 
52 which comprised the timekeeping, accounting, and tabu- 
lating sections located at the company’s Plant No. 2 in 
San Diego. testified on direct examination that he had 
several conversations with Shanahan concerning the 
Union, including one in April, 1942, in which Shanahan 
told him that he was sacrificing his chances for advance- 
ment [467]; that in May Shanahan brought out his list 
of men who were up for wage review and asked Shannon 
to sign the raises to save bickering and arguing in the 
wage review [467]; that Shanahan told him he had been 
accused of Union intimidation in cases of Barnes, Blake 
and one other, and asked Shannon if he had been intimi- 
dated, to which Shannon said “No” [467]; that in June 
Shanahan told him to keep out of the tabulating depart- 
ment, that he, Shanahan, could make trouble for him, and 
probably get him removed as committeeman [470]; that 
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Shanahan tried to get him to sign raises for two men, 
Mason and Kreutschamp [365, 366]; that Shanahan 
ordered him to sign the raises, told him he was the only 
committeeman who tock these cases to the master board, 
and that he couldn’t deal with Shannon and that Shan- 
non’s conscience ought to bother him [475]. 


The cross-examination of Shannon revealed clearly that 
Shannon was not only using his position to solicit men to 
join the Union on company time, but was using his posi- 
tion at the wage review board to discriminate against 
the non-union men whose names were presented by their 
foremen for advancement. He admitted that when he was 
furnished with a list of men by the Union several days 
before the wage review board [479] he went into the 
tabulating department to find out which were Union and 
which were non-union men and talked with them about 
their qualifications. When the foreman offered an in- 
crease for a non-union man Shannon agreed instantly 


[480]. 
Shannon testified: 


“©. You listen”to me, 1 am asking you 11a 
every instance where a non-union man was recom- 
mended for an interim wage increase by his fore- 
man, that the union didn’t accept it instantly? A. 
I did [480]. 


QO. And in the cases of union men who were 
recommended for a raise, say of 7¢, wasn’t it your 
invariable custom to demand that they get'a larger 
amount? <A. I generally did try that, sure [480]. 

©. When you contacted the non-union men in the 
department to see whether the work they were do- 
ing would justify a raise, did you suggest to them 
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that they might join the union? A. Yes, sir; I did 
[482]. 

QO. Can you state that there was no occasion when 
you contacted a non-union man in your department 
about an interim raise that you didn’t tell him if he 
joined the union you would see that he got a bigger 
raise than that recommended? A. I always told 
them I would try. 

Q. You always told them that you would try to 
get them a bigger raise than that recommended if 
they would join the union? A. I told them I would 
try to do the best I could do for them” [482]. 


Shannon admitted that Shanahan told him he had no 
business to contact these men to try to get them to join 
the Union [472]. 

“Q. Well, had you done so? A. All I did—all 
I did was I went in to find out which were union 
members and which were not and at the time I asked 
them if they cared to be a union member and have 
me represent them as a union member. 

Q. And for what purpose did you ask them that? 
A. So I could represent them better” [472]. 


The fact that the witness immediately agreed to the 
suggested raise for non-union men and asked more for 
Union men than the raises recommended by the fore- 
man usually resulted in a compromise at the wage review 
board so that union men got more in some instances 
for the same kind of work than the non-union men [485]. 


Shanahan testified that he had no such conversations 
with Shannon except the one about Kreutschamp. Shan- 
non knew that rate change slips had to be signed by 
the permanent members of the wage review board in the 
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wage review room before such changes would be effec- 
tive [469]. Therefore, any proposal on the part of 
Shanahan to hold a session of the board as inferred by 
Shannon [469] would certainly have been fruitless and 
no doubt would have resulted in a grievance being filed 
by the union members on the wage review board. No 
such grievance was ever filed. 


Shanahan said that Shannon almost invariably did not 
agree to the raises suggested by him and demanded many 
cents an hour more than the amounts proposed. Kreut- 
schamp and Mason were non-union men who had received 
an increase of only 7¢ an hour [719], as recommended 
by their foreman. The Union demanded that union men 
on the same list should receive increases of from 20¢ to 
40¢ an hour. Union men performing the same duties, 
with the same experience, and the same ability were 
given from 7¢ to 11¢ an hour increase [719]. Shana- 
han asked Shannon to agree to an increase for Kreut- 
schamp of 4¢ an hour in order to make Kreutschamp’s 
increase comparable with the increases granted to union 
men. Shannon would not approve this increase until 
such time as similar increases were given to union men 
[720]. This, of course, would have resulted in preserv- 
ing the inequality which Shanahan was trying to correct 
[720]. Shanahan told him that he could either approve 
the increase or he would send it to arbitration, and that 
his conduct in not approving an increase for a non-union 
man was contrary to the spirit of the agreement and the 
entire Act [721]. Shanahan testified that he never had 
any difficulties with the other five committeemen in his 
department and had only 10 cases out of 125 sent to the 
master wage board for settlement by other committee- 
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men [721]; that Shannon never made an honest attempt 
to suggest reasonable rates [722]. Shannon’s reply was 
that he was instructed by the Union to ask for those wage 
increases [723]. 


Shannon’s conduct would have justified his discharge 
for coercing and discriminating against non-union men 
and soliciting them to join the Union on company time 
in violation of the agreement. 


That Shannon’s instructions canie from the Union, was 
undoubtedly true, as is proven by the extracts from the 
union paper in a column written by Perry, business agent, 
in the issue of March 27, 1942, when he wrote: 


“This coming Wage Review will do such to equalize 
wage discrepancies if it is supported by a large, 
militant membership. Of course, the non-member 
doesn’t expect much out of his Review, at least, it 
is my opinion that he had better not, so his disap- 
pointment will be less keen, for whether you know 
it or not, this is one time when the Company can’t 
put anything over without the Union agreeing to it, 
and we'll see that we don’t get pushed around too 


mmen! | iResp, Exrs, 699. | 


Again, in the issue of May 29, 1942, the business 
agent’s report to the Union with reference to the opera- 


tion of the wage review, stated: 


“All of the foregoing are Union-Company proceed- 
ings so what happens to the non-union man’s case as 
it goes through the hurdles? You said it! It takes 
a helluva beating, as well it should, and gets dunked 
every time we get a poke at it, before running it 
out on the scrap pile” [Resp. Ex. 9, 709]. 
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In the very recent case of Christoffel v. Wisconsin 
Employment Relations Board, 10 N. W. (2d) 197, the 
Supreme Court of Wisconsin, in a proceeding under the 
Wisconsin Employment Peace Act, which guarantees em- 
ployees the right to refrain from joining and assisting 
labor organizations, and in which the court upheld an 
order of the Wisconsin Board that the union cease and 
desist from continuously soliciting employees to join the 
union or to coerce and intimidate them to join the union, 
the court referred to the National Labor Relations Act 
and said: 

“There is no such thing under the National Act as 
unfair labor practice by employees or any provision 


for investigation or determination of controversies 
between employees.” 


The criticism by Shanahan of Shannon’s activities be- 


cause of his attempted discrimination toward non-union 


men was well within the right of free speech. (National 
Labor Relations Board v. Citizen-News Co., 134 F. (2d) 
Boe CHG ene o) 


The non-unicn employees were just as much entitled 
to be protected in all of their rights as were the union 
employees. (National Labor Relations Board v. Sterling 
Electric Motors, 109 F. (2d) 194 (C. C. A. 9); National 
Labor Relations Board v. Sterling Electric Motors, 112 F. 
(2d mesa. Ce 9) 5 


That this discrimination against non-union was the set- 


tled policy of the Union is shown by the recent decision 
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of Mr. Robert Littler as an arbitrator between the Com- 
pany and the Union in a recent arbitration under the con- 
tract. Mr. Littler, of the United States Conciliation Ser- 
vice, had been appointed by the War Labor Board in 
March, 1943 to sit as chairman of an arbitration board 
to hear 142 cases arising from the joint wage review 
boards. In his opinion handed down on these cases, he 
said: 

“The ‘uncooperative’ cases. Numerically these are 
considerable; But they all involve a single and narrow 
issue. The company takes the position that these 
workers are entitled to merit increases of varying 
amounts. As to all of them the Union either re- 
quests that there be no increase or that the increase 
be somewhat less than that proposed by the Com- 
pany. As to practically all the cases, the sole rea- 
son advanced by the Union in the preliminary pro- 
ceedings and one of the principal reasons advanced 
in these proceedings, was stated in almost identical 
language: ‘We fee! that this employee is uncoopera- 
tive and does not help to increase production, which 
we are vitally interested in at the present time.’ 


“Although the Union does not avow it, the con- 
clusion is inescapable that the true reason is that 
the employee has refused to join the Union, and 
therefore, the Union resists the increase. I appreciate 
the motive behind this stand; but I must deprecate the 
means adopted.” 


i 
POINT IV. 


The Company by the Bulletin of Vice President Perelle 
Requiring Employees to Give Up Their Member- 
ship When They Were Promoted From Hourly 
Wage to Salary Did Not Interfere With, Restrain 
or Coerce Its Employees. The Letter of Wiseman 
to the Union With Reference to Pryor Proved 
Nothing. 


In May, 1942, Vice President Perelle in charge of 
production, sent a memorandum to Renison, a supervisor, 
attaching a list of salaried employees who were part of 
supervision and paying dues to the Union, stating that 
this was contrary to Company policy and stating that if 
the employee did not desire to discontinue his affiliation 
with the Union he certainly should not be permitted to re- 
tain his present position but should be transferred back 
to a job commensurate with his ability and attitude con- 
cerning membership in the Union | Board’s Ex. 10, 248]. 
The unit represented by the Union consisted only of 
hourly paid employees and excluded those on salary. In 
June, 1942, the Union filed a grievance protesting taking 
hourly paid employees within the jurisdiction of the 
Union and placing them on the administrative payroll at 
a salaried rate of pav, and particularly the action of fore- 
man Stuart in the purchasing department in requesting 
such employees to write letters to the Union asking that 
they be removed from its rolls. The grievance requested 
the return of such employees to hourly rates [Board’s 
ex. 9, 243]. The Umion was told that the action of 
Stuart had been taken pursuant to Perelle’s memorandum. 
The record is silent as to whether and how the grievance 
was settled. 


a.) 


It was clearly Perelle’s belief that supervisory employees 
upon salary were not included within the bargaining unit 
represented by the Union, and that it was inappropriate 
for foremen, assistant foremen and supervisors on salar- 
ies, who were considered to be a part of management, 
to belong to the Union, and that Union members who 
were promoted to such positions should not retain both 
their positions and Union membership. Whether or not 
Mr. Perelle’s belief was correct in his interpretation of 
the agreement could only be determined by the filing of a 


erievance and settlement of the matter in arbitration. 


Both the trial examiner and the Board found that the 
transfers were made from hourly paid rates to salaries 
without change in the job status of those involved, upon 
the testimony of Phillips [69, 115]. Any event such 
testimony of Phillips must necessarily have been only 
based on hearsay as he was not an employee of the Com- 
pany and therefore not in a position to know the facts 
[see 242]. None of the employees mentioned in Mr. 
Perelle’s memorandum were called as witnesses by the 


Union. 


The evidence shows that an employee, Pryor, wrote to 
the Union that he had been promoted to assistant fore- 
man and requested a withdrawal card. The union’s repre- 
sentative told Pryor that he could drop his membership 
if he desired but that a withdrawal card could be issued 
only upon his becoming a general foreman. Wiseman. 


then Labor Relations Director, wrote the Union that he 
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knew of Pryor’s letter and since Pryor was not within 
the classification covered by the contract, which covered 
only hourly paid employees, it would be appreciated if 
it was acted upon. There was no evidence whatsoever 
that the action of Pryor was instigated by the Company 
or that it was based upon anything except his own in- 
dividual wish. It will be recalled that the agreement pro- 
vided that the Company would recommend to employees 
that they join the Union and that the agreement provided 
for the check-off of dues. The trial examiner found that 
the Union took no action on this request of Pryor, who 
permitted his dues to become delinquent and was auto- 
matically dropped [69]. The action of Wiseman in writ- 
ing to the Union in behalf of Pryon constituted no inter- 
ference with the Union. Promotion to assistant fore- 
man certainly placed the incumbent in a managerial posi- 
tion. The unit included only hourly paid employees and 


did not include foremen and assistant foremen on salaries. 


The bulletin of Mr. Perelle, if it had been issued as 
to employees whose job status had not been changed and 
who had been transferred from an hourly to a salaried 
basis, could have been the subject of arbitration and the 
matter could have been determined whether his interpre- 


tation was correct. 
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POINT V. 

In Order to Justify the Present Entry of an Order 
Directing the Company to Cease and Desist From 
Unfair Labor Practices There Must be Substan- 
tial Evidence as to a Course of Conduct and Pat- 
tern of Unfair Labor Practices in the Past From 
Which Reasonable Inferences Can be Drawn 
That Such Practices Are Likely to Continue in 
the Future. 

Section 10(b) of the Act provides that whenever it is 
charged that any person has engaged in or is engaging 
in any such unfair labor practices the Board shall have 
power to issue and serve a complaint. Subdivision (c) 
provides that if upon all the testimony taken, the Board 
shall be of the opinion that any person named in the com- 
plaint has engaged in or is engaging in any such unfair 
labor practice, then the Board may issue a cease and de- 
sist order. Under this provision of the Act there have 
been some decisions to the effect that the Board is em- 
powered therefore to issue such an order in a case in 
which a person has engaged in and voluntarily ceased 
unfair practices. (National Labor Relations Board vw. 
Link-Belt Co., 311 U. S. 584, 600, 61 S. Ct. 358, 85 L. 
ed. 368; National Labor Relations Board v. Burke Machine 
WogeCo., 133 F. (2d) 618 (C. C. A. 6); Cleccloma Gian 
Tron Co. v. National Labor Relations Board, 133 F. (2d) 
295. 

In Burke case the court overruled the company’s argu- 
ment that the court should be governed by the usual rules 
of equitable injunction, and held in substance that the 
provisions of the Act above quoted broadened the rule 
with reference to equitable injunctions as to the absence 
of threatened or intended repetition of the acts complained 
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of. In Cleveland Cliffs Iron case it should be pointed 
out that the order was appropriate because although the 
company had ceased to operate the lumber camps at which 
unfair labor practices occurred, the order called for the 
reinstatement of employees to those camps in case opera- 
tions should be renewed. 


The alleged unilateral acts of the Company in this case, 
which were found by the Board to have constituted inter- 
ference with the rights of the employees, were al! volun- 
tarily settled by agreement with the Union, except two, 
vis., the third shift and the question of job classifications 
and wages pertinent thereto. The issue as to the third 
shift could have been taken to arbitration. The issue as 
to job classifications 1s not open to collective bargaining 
under the jurisdiction of the National Labor Relations 
Board because it has been transferred to and acted upon 
by the National War Labor Board. That matter has 
become academic. 


The Board’s decision in this case states: 


“We are not, however, convinced that this series of 
unilateral decisions by the respondent was a part of 
a conscious campaign on its part to undermine the 
authority and prestige of the Union as the collec- 
tive bargaining representative of the respondent’s 
employees or to evade the respondent’s obligation to 
recognize and deal with the Union as such repre- 
sentative. This, we think, is demonstrated by the 
respondent’s willingness to bargain with the Union 
as to these matters after the Union had objected 
to the action taken by the respondent and also by 
the fact that all but two of the issues thus raised 
were in fact amicably settled as a result of this col- 
lective bargaining between the parties after the 
event” [109]. 


al i. 


The decision clearly recognizes the willingness of the 
Company to negotiate with the Union and that any mat- 
ters in dispute could have been and can be in the future 
settled by arbitration. 


The discharge of Williamson was amicably settled by 
his reinstatement, which should be sufficient to take from 
the record any statements made to Williamson at the time 
of his discharge or to justify an inference that such an 
occasion is likely to be repeated. The rest of the state- 
ment relied upon as interference with the rights of the 
employees do not show any pattern of hostility to the 
Union. In a period lasting several years in its relations 
with its many, many thousands of employees only these 
few trivial isolated instances, disputed by the Company, 
have been found by the Board to have constituted inter- 
ference or coercion of its employees. Any order issued 
by the Board speaks as of the present and will operate 
in the future with reference to the future and should not 
involve the Company in contempt proceedings because of 
possible casual statements by foremen or supervisory per- 
sonnel. 


In National Labor Relations Board v. Express Publish- 
tiguco., 312 U. 5S, 426, 85 L. ed. 980, 61S. Grange 
(1941), no agreement between the employer and em- 
ployees had been reached and the employer had refused to 
enter into an agreement. The court found that the em- 
ployer has failed in only one respect to comply with the 
Act, wig., failure to bargain with the Union in order to 
arrive at an agreement. 


Nevertheless, the Board had issued a sweeping cease 
and desist order as to all violations of the Act in the 


pe 


future by the company. This order had been modified 
by the court below. The Supreme Court confirmed the 
order of the court below and confined the cease and 
desist order to the only one subject before the Board, 
amasaid (302 U. S4so))- 


“Tt is a salutary principle that when one has been 
found to have committed acts in violation of a law 
he may be restrained from committing other related 
unlawful acts. But we think that, without sacrifice 
of that principle, the National Labor Relations Act 
does not contemplate that an employer who has un- 
lawfully refused to bargain with his employees shall 
for the indefinite future, conduct his labor relations 
at the peril of a summons for contempt on the 
Board’s allegation, for example, that he has dis- 
criminated against a labor union in the discharge 
of an employee, or because his supervisory employees 
have advised other employees not to join a union. 
See e.g. H. J. Heing Co. v. National Labor Relations 
Board, 311 U. S. 514.” 


* * 2* * * * 2 2 


“We hold only that the National Labor Relations 
Act does not give the Board an authority, which 
courts cannot rightly exercise, to enjoin violations of 
all the provisions of the statute merely because the 
violation of one has been found. To justify an order 
restraining other violations it must appear that they 
bear some resemblance to that which the employer 
has committed or that danger of their commission in 
the future is to be anticipated from the course of 
his conduct in the past. That justification is lacking 
here. To require it is no more onerous or embar- 
rassing to the Board than to a court.” 


a 


This rule was followed recently in National Labor Rela- 
tions Board v. Newark Morning Ledger (C. C. A. 3, 
1941), 120 F. (2d) 262, 269, where the court confined the 
Board’s order, which had been sweeping in its terms, to 


the reinstatement of one employee, and said: 


“kr * * Tt is, however, now settled in that in 
absence of a finding that the unfair labor practices 
actually engaged in by an employer have been so 
persistent and varied as to justify the apprehension 
of continued similar and varied efforts in the future 
to interfere with the employees’ right of self-organi- 
zation and collective bargaining, the entry of a 
blanket order to cease and desist from all violations 
Gimderscr is mot jistiied * * *,” 


Both of those cases apply to one specific violation of 
the Act. The principle is equally applicable where the 
evidence shows that issues in dispute in the past have been 
settled. In this case there is no evidence whatsoever which 
would justify the Board in finding that unfair labor prac- 
tices have been so persistent and varied as to justify the 
apprehension of continued similar and varied efforts in 


the future. 


=— 
POINT VI. 


A Cease and Desist Order Is Unjustifed Upon the 
Record. 

Section 7 of the Act gives the employees the right of 
self-organization, to join or assist labor organizations, to 
bargain collectively and to engage in concerted activities 
for the purpose of collective bargaining, or other mutual 
aid or protection. 

The Board finds as a fact that 

“the respondent has not engaged in unfair labor prac- 
tices within the meaning of 8(3) of the Act as al- 
leged in the complaint [118]. Section 8(3) of the 
Act prohibits discrimination in regard to hire or 
tenure of employment on any term or condition of 
employment, to encourage or discourage membership 
in any labor organization. ‘The Board has also found 
that the respondent ‘has not engaged in unfair labor 
practices within the meaning of Section 8(5) of the 
Act as alleged in the complaint herein’” [118]. 


Section 8(5) of the Act provides that it shall be unfair 
labor practice 


“to refuse to bargain collectively with the represen- 


tatives of his employees, subject to the provisions of 
Section 9(2).” 


In view of the foregoing findings, the finding that the 
Company has violated the provisions of Section 7 of the 
Act is untenable and inconsistent. A violation of Sec- 
tion 8(5) of the Act is also a violation of Section 8(1). 
which in terms incorporates by reference all of the rights 
enumerated in Section 7, but the entire purpose of Sec- 
tion 7 is to permit the right of self-organization, to join 
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labor organizations and to engage in concerted activities 
for the purposes of collective bargaining. 


In this whole record there can be found none of the 
usual acts indicating interference, restraint and coercion 
in violation of Section 8(1) of the Act, such as discharges 
of employees, threats of discharge, demotions or trans- 
fers, interference with wages, decreases in wages, bribes 
or gratuities, threats of physical violence, advice not to 
form a union or join a union, advice not to enter into a 
collective bargaining agreement, solicitation for a com- 
pany union, espionage and surveillance of employees or 
interference with elections. 


Most of the cases involving hostile expressions before 
the Board referred to organizers of a union, while it 
was in the process of organization. In this case the 
agreement had been made in which the Company agreed to 
recommend to its employees that they join the Union. 


The honest expression of opinion is not condemned by 
the Act, where these expressions do not interfere with 
employees rights. There is no evidence in this case that 
any of the acts or conversations interfered with any of 
the employees rights. In National Labor Relations Board 
wmmon Pacific Stages, 99 F. (2d) 153, 179 (Cy Gwe 
Oth), this court held that the statement of the president 
that if he had a son he would advise him against belong- 
ing to the Union, stating upon cross-examination that he 
thought if a young man worked diligently, conducted him- 
self properly and tried to advance the interests of his 
employer he would fare better and get further than if 
he depended upon the Union for assistance, was not viola- 
tive of the Act, and that the right of workers to organize 
was not destroyed by expressions of opinion by the em- 


to 


ployer or employee, such as referred to above; that the 
case was different where the employer made use of 
threats to prevent organization, circumstances entirely 
albsent im tle Gase ate Wale 


The isolated expressions, justified in the case of 
Liegal’s calling Williamson an agitator, and Newman’s 
statements to Fisher, and Shanahan’s to Condon and 
Shannan, leave as acts of interference only the Pryor 
case, which amounted to nothing, and the Perelle memo- 
randum, which, whether right or wrong in its interpre- 
tation of the agreement, as an isolated act does not justify 
the issuance of a broad cease and desist order. 


POINT VIL. 


The Order of the Board Shall be Vacated and Set 
Aside and its Enforcement Denied. 

It was conceded by counsel for the Union in the argu- 
ment before the Board that this was an unusual case 
and that he was not familiar with another case with ex- 
actly the same points involved. 


The record shows an earnest desire on the part of the 
Company to abide by the National Labor Relations Act 
and to negotiate with the Union with reference to any 
grievances that are presented. It has, however, main- 
tained its own position with reference to certain phases 
of the union agreement which could have been taken to 
arbitration by the Union. Isolated remarks to its em- 
vloyees by various Company employees have not been 
shown to discourage the employees from collective bar- 
vaining for they have already done so and an agreement 
has been made in which the Union is recognized as the 
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representative of all employees and the Company has 
recommended in the agreement that employees join the 
Union, at the same time safe-guarding the rights of non- 
union employees by a provision that they will not be 
discriminated against by the Union. Under all of the 
circumstances in this case we are confident that Congress 
never intended that the acts and conversations shown in 
the record should be regarded as interference with, re- 
straint or coercion of the Company’s employees. 


Respectfully submitted, 


Pruitt, HALE & COURSEN, 
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